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-lire fails materially to comply with the terms of the contract, such failure to perform will operate to discharge the contract without compensation to the contractor, even though the owner does accept the work and use it. In this case the owner is not at liberty to refuse to accept, since this would involve him in great additional expense and delay. It is, of course, very different in the case of all kinds of personal or movable property. Here a refusal to accept does not involve the owner in any additional cost*
When a contractor has shown indifference, dishonesty, or incompetency in the execution of his contract, resulting in a material failure to perform, and this work is the building of a structure upon land which becomes part of the real estate, the owner may not only accept and use the structure without compensation to the builder, but, in extreme cases, he may even decline to allow such builder to reconstruct the work, even though he should offer to do so, since the owner thereby has no .assurance that a second attempt will result any better than the first.
While the law gives to the owner such remedies as those stated above, he must be careful not to act in such a manner as to imply that he has waived his legal rights in the premises. Thus where a contract is to be performed within a given time, and the time elapses before complete performance, if the owner urges him, or requests him to go on and complete the work, he thereby waives his legal remedies for noncompletion within the time, so far as a discharge of the contract is concerned. He may, however, recover damages for the delay.